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In May, the South Carolina Supreme Court upheld a state law that allows farms to use large 
amounts of water without obtaining a permit. In Jowers v. SCDHEC, property owners filed suit 
against DHEC, arguing the Surface Water Withdrawal Act (SWWA) violates the state’s obligation to 
protect aquatic resources. In a 3-2 ruling, the Supreme Court denied the landowners’ attempt to 
strike down the statute, which says that any agricultural withdrawals of surface waters totaling more 
than 3 million gallons must be registered with DHEC. The plaintiffs said that merely having to 
register the withdrawals, without going through a permitting process, amounts to a giveaway of state 
resources, which they claim violates the public trust doctrine.  
 
This was the second time the Supreme Court ruled on the matter. In 2017, it upheld the dismissal of 
plaintiffs’ claims that the law is an unconstitutional taking, a violation of due process, and a violation 
of the public trust doctrine, but then agreed to rehear the public trust doctrine debate. The opinion, 
authored by Justice John Cannon Few, said that under the public trust doctrine, the state “cannot 
permit activity that substantially impairs the public interest in marine life, water quality, or public 
access.” While the landowners argued that the SWWA violates the doctrine by opening the door for 
the state to allow private parties to take control of and possibly harm its waters without proper 
oversight, the court said the claim is too speculative. In addition, the court said the public doctrine 
claim fails because the state can recommend the General Assembly amend the law to better protect 
public water.  
 
The two justices who dissented, Justice Kaye Hearn and Chief Justice Donald Beatty, said a public 
trust doctrine claim is an appropriate way for the plaintiffs to challenge the law. “Given…the fact that 
public waterways extend to every corner and every county in South Carolina, I find it difficult to 
imagine a claim better suited to the public importance exception than an alleged public trust 
violation,” the dissent said.  
 
Thus, it remains up to the legislature to impose requirements beyond the simple registration 
statement for large agricultural withdrawals from state waters. 


